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Agencies Issue Guidance on Coverage 
of OTC COVID Tests

PUBLISHED: JANUARY 13, 2022 

On January 10, 2022, the Departments of Labor, Health and Human 
Services (HHS), and the Treasury (collectively, the Departments) 
released a set of FAQs implementing President Biden?s directive that 
health plans and issuers cover at-home COVID-19 diagnostic tests.

BACKGROUND
The Families First Coronavirus Response Act (FFCRA) and the 
Coronavirus Aid, Relief, and Economic Security Act (CARES Act) 
require group health plans and health insurance issuers to provide 
benefits for COVID-19 diagnostic tests without any member 
cost-sharing. This requirement was effective March 18, 2020 and is 
applicable throughout the duration of the public health emergency.

Under guidance issued in June 2020, at-home COVID-19 tests had to 
be covered only if they were ordered by an attending health care 
provider who determined that the test was medically appropriate for 
the individual. At that time, the FDA had not yet authorized any 
at-home COVID-19 diagnostic tests. Since then, several types of 
at-home tests have been approved and are available either by a 
prescription or over-the-counter (OTC).

On December 2, 2021, President Biden announced that the 
Departments would issue guidance to clarify that individuals who 
purchase OTC COVID-19 diagnostic tests during the public health 
emergency will be able to seek reimbursement from their health plan or 
health insurance issuer.

COVERED TESTS
Plans and issuers must cover any OTC COVID-19 diagnostic test 
authorized by the FDA, including tests obtained without the 
involvement of a health care provider. This coverage must be provided
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without imposing any cost-sharing requirements, prior authorization, or other medical management 
requirements.

A plan or issuer may, but is not required to, provide direct coverage to individuals by establishing a 
preferred pharmacy (and/or retailer) network as well as a direct-to-consumer shipping program. 
Under this arrangement, the plan or issuer must reimburse the sellers directly so that members do not 
have to make any payment upfront and seek reimbursement. If a plan or issuer does elect to provide 
direct coverage as described more fully in the FAQ, then the plan or issuer can limit the amount 
reimbursed for tests that members purchase outside of this program to no less than the actual price, 
or $12 per test, whichever is lower.

LIMIT ON TESTS
Plans and issuers must cover at least eight OTC COVID-19 tests per person per 30-day period (or per 
calendar month). Therefore, a family would have coverage for at least 32 tests per month. The test 
limit applies to each individual test, regardless of how they are packaged (e.g., two tests are often 
packaged in one box).

The FAQs states that plans and issuers are not required to provide coverage of tests for employment 
purposes. A plan or issuer could require an attestation, such as a signature on a brief attestation 
document, that the OTC COVID-19 test was purchased by the member for personal use (not for 
employment purposes), has not been (and will not be) reimbursed by another source, and is not for 
resale.

Plans and issuers generally must continue to cover unlimited tests, including at-home diagnostic tests, 
ordered or administered by a health care provider.

COMPLIANCE DEADLINE
Health plans and issuers must begin covering FDA-approved OTC COVID-19 tests purchased on or 
after January 15, 2022. Coverage may, but is not required to, be provided for OTC COVID-19 tests 
purchased prior to this date.

Additionally, because this requirement takes effect so quickly, we anticipate some health plans and 
issuers will experience delays at the onset of this new requirement.
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SUPREME COURT STAYS OSHA ETS 
VACCINATION AND TESTING 
MANDATE

PUBLISHED: JANUARY 14, 2022 

On January 13, 2022, the Supreme Court of the United States 
(SCOTUS) ruled to stay the Occupational Safety and Health 
Administration?s (OSHA) vaccination and testing emergency temporary 
standard (ETS). The ETS was developed to establish a mandatory 
vaccination policy requirement for private employers with 100 or more 
employees. 

ETS LITIGATION
The ETS went into effect on and has been in litigation since November 
5, 2021. It was blocked by the Fifth U.S. Circuit Court of Appeals early 
on but was reinstated by the Sixth Circuit on December 17, 2021.

SCOTUS REASONING
In its published decision, SCOTUS stated that OSHA was not given the 
power to regulate public health more broadly than occupational 
dangers. In addition, SCOTUS explained that challenges to the ETS were 
likely to succeed on the merits because the agency lacks the authority 
to impose the mandate. Specifically, the OSHA act only allows the 
agency to set workplace safety standards, not broad public health 
measures.

Finally, the court argued that the requirement that employees either 
become vaccinated or undergo weekly testing is not an exercise of 
federal power. Instead, SCOTUS stated the ETS represents a ?significant 
encroachment into the lives? and health? of a vast number of 
employees.?

HYLANT 2022 COMPLIANCE | YEAR IN REVIEW 

Given this stay, employers 
are not required to comply 
with the OSHA ETS 
vaccination and testing 
mandate at this time.
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IMPACT ON EMPLOYERS
Given this new stay, employers are not required to comply with the OSHA ETS vaccination and testing 
mandate at this time. However, because the case has been sent back to the Sixth Circuit, employers 
will need to continue monitoring legal developments to learn about a final decision on the ETS.

HYLANT 2022 COMPLIANCE | YEAR IN REVIEW 



7

WOMEN'S PREVENTIVE SERVICES 
GUIDELINES UPDATED FOR 2023

PUBLISHED: MARCH 17, 2022 

The Department of Health and Human Services recently issued an 
update to the Women?s Preventive Services guidelines to expand the 
list of women?s preventive services that most health plans are required 
to cover under the Affordable Care Act (ACA). Specifically, this 
requirement applies to all non-grandfathered group and individual 
health plans both on and off the Exchange.

UPDATED GUIDELINES
The ETS went into effect on and has been in litigation since November 
5, 2021. It was blocked by the Fifth U.S. Circuit Court of Appeals early 
on but was reinstated by the Sixth Circuit on December 17, 2021.

The updated guidelines revise the following five services:

- Breastfeeding Services and Supplies. Comprehensive 

lactation support services during the antenatal, perinatal and 

postpartum periods, as well as breastfeeding equipment and 

supplies.

- Contraception. Access for adolescent and adult women to the 

full range of contraceptives and contraceptive care that are 

FDA-approved,-granted or-cleared. 

- Screening for HIV Infection. HIV screening tests for women 
aged 15 and older at least once during their lifetime, as well as 
earlier or additional screening based on risk.

- Counseling for Sexually Transmitted Infections (STIs). 
Behavioral counseling for sexually active adolescent and adult 
women at an increased risk for STIs.

- Well-Woman Preventive Visits. At least one preventive care 
visit per ear beginning in adolescence.  
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Additionally, one new service has been added to the updated guidelines:

- Preventing Obesity in Midlife Women. The guideline recommends counseling for midlife 
women aged 40 to 60 years with normal or overweight body mass index (BMI) to maintain 
weight gain to prevent obesity.

EFFECTIVE DATE
Updated preventive services guidelines generally take effect for plan years beginning on or after 

one year from the date the updated guideline is issued. In this case, the updates take effect for plan 

years beginning in 2023.
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NEW LAW TEMPORARILY PERMITS 
PRE-DEDUCTIBLE TELEHEALTH 
COVERAGE...AGAIN

PUBLISHED: MARCH 24, 2022 

A spending bill signed into law on March 15, 2022, reinstates the ability 
of high-deductible health plans (HDHPs) to provide benefits for 
telehealth or other remote-care services before plan deductibles have 
been met without jeopardizing health savings account (HSA) eligibility. 
This extension applies to any telehealth services from April 2022 
through the end of the year.

BACKGROUND
HSA contribution rules strictly limit the types of health plan coverage 
that eligible individuals may have. As a general rule, telehealth 
programs that provide free or reduced-cost medical benefits before the 
HDHP deductible is satisfied are disqualifying coverage for purposes of 
HSA eligibility.

However, the Coronavirus Aid, Relief and Economic Security Act 
(CARES Act) temporarily allowed HDHPs to provide benefits for 
telehealth or other remote care services before plan deductibles had 
been met, without jeopardizing plan participants? eligibility for HSA 
contributions. This relief was only applicable to plan years beginning 
before January 1, 2022, and therefore, has expired for most plans.

IMPACT OF THE EXTENSION
Under the Consolidated Appropriations Act, 2022, HDHPs may 
choose to waive the deductible for any telehealth services from April 1, 
2022, through December 31, 2022, without causing participants to lose 
HSA eligibility. This provision is optional; HDHPs can continue to 
choose to apply any telehealth services toward the deductible.

Depending on the plan year of the health plan, this may result in a gap 
between the CARES Act relief and the new relief effective April 1, 2022.
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Additional guidance was 
issued in December 2022; 
see page 42 for the 
corresponding article.

https://www.congress.gov/bill/117th-congress/house-bill/2471/text
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https://www.congress.gov/bill/117th-congress/house-bill/2471/text
https://www.congress.gov/bill/117th-congress/house-bill/2471/text


10

For example, the CARES Act relief expired for calendar year plans on December 31, 2021, and the new 
relief isn?t effective until April 1, 2022. Therefore, under a calendar year plan, any telehealth services 
provided between January 1, 2022, and March 31, 2022, must still be counted toward the HDHP 
deductible to avoid jeopardizing participants? eligibility for HSA contributions.
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SOME STATE INSURANCE LAWS 
CONFLICT WITH FEDERAL HSA 
REQUIREMENTS

PUBLISHED: APRIL 20, 2022 

Multiple states have recently enacted laws requiring health insurers 
and pharmacy benefit managers (PBMs) to count third-party 
payments? such as discounts, vouchers, financial assistance or other 
out-of-pocket payments? toward enrollee deductibles or other 
out-of-pocket expense limitations. In some cases, this will render 
covered individuals ineligible to contribute to a health savings account 
(HSA).

General rules for contributions to HSAs strictly limit the types of health 
plan coverage that eligible individuals may have. To be eligible for HSA 
contributions, an individual generally cannot have health coverage other 
than high deductible health plan (HDHP) coverage. A health plan that 
provides coverage below the HDHP minimum annual deductible will 
generally disqualify an individual from HSA eligibility.

Under these existing federal requirements, insurers complying with 
the recently enacted state laws will generally make enrollees 
ineligible for HSA contributions.

In many cases, insurance departments of states that have conflicting 
laws have addressed the conflict in sub-regulatory guidance. Some are 
actively engaging with their state legislature to attempt to enact new 
legislation to eliminate the conflict. However, issuers in these states 
should be proactive in addressing the issue with affected enrollees. 
Note that self-insured plans that are exempt from state requirements 
are not affected.
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Following is an overview of the state laws that potentially conflict with federal HSA requirements.

- Arizona. Effective Dec. 31, 2019, Arizona HB 2166 requires insurers and pharmacy benefit 
managers to apply any discount or coupon used by a participant toward their out-of-pocket 
expenses unless the drug has a generic equivalent or the participant has an exception from 
using the generic drug. There is no exemption for HDHPs, and the Department of Insurance 
has not addressed the conflict

- Arkansas. Effective Jan. 1, 2022, Arkansas HB 1569 requires insurers to apply any coupon or 
discount used by a participant toward their cost-sharing requirement, except for brand name 
drugs with a medically appropriate generic alternative. There is no exemption for HDHPs, and 
the Arkansas Insurance Department stated that no rules are needed to address the conflict 
with HDHPs.

- Connecticut. Effective Jan. 1, 2022, Connecticut Public Act No. 21-14 requires individual and 
group health insurance policies to give participants credit toward their coinsurance, 
copayment, deductible or other out-of-pocket expenses when they use a drug discount. There 
is no exemption for HDHPs, and the Connecticut Insurance Department has not addressed the 
conflict.

- Illinois. The Illinois Managed Care Reform and Patient Rights Act (215 ILCS 134/ 30(d)) 
requires health plans to apply third-party payments, financial assistance, discounts, product 
vouchers or any other reduction in out-of-pocket expenses for prescription drugs toward a 
covered individual?s deductible, copay, cost-sharing responsibility or out-of-pocket maximum. 
Federal agencies confirmed to the Illinois Department of Insurance (IDOI) that these 
discounts would make an individual ineligible for HSA contributions unless the discount was 
for preventive care (such as insulin) or applied toward cost-sharing after the minimum 
deductible had been met. For the 2022 plan year, issuers may not market any plan as designed 
to be paired with an HSA if it contains policy language in compliance with 215 ILCS 134/ 30(d). 
The IDOI is working with the Illinois legislature to enact legislation to exempt HDHPs from this 
requirement to preserve HSA eligibility.

- North Carolina. Effective Oct. 1, 2021, North Carolina SB 257 requires third-party payments to 
be included toward an insured?s out-of-pocket maximum, deductible, copayment, coinsurance 
or other applicable cost-sharing requirement unless the drug has a generic equivalent or the 
insured received an exception or prior authorization. There is no exemption for HDHPs, and 
the Department of Insurance has not addressed the conflict.

- Oklahoma. Effective Nov. 1, 2021, Oklahoma HB 2678 requires third-party payments to be 
included toward an enrollee?s out-of-pocket maximum, deductible, copayment, coinsurance or 
other cost-sharing requirement. On Oct. 29, 2021, the Oklahoma Insurance Department 
issued a bulletin stating that all HDHPs in effect on Nov. 1, 2021, must comply with HB 2678. 
The Department is actively engaging with the Oklahoma state legislature to seek clarification 
regarding the conflict.
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- Tennessee. Effective July 1, 2021, Tennessee HB 0619 requires insurance companies to include 
third-party payments when calculating an enrollee?s cost-sharing requirement. This 
requirement includes all medical and pharmacy benefits, not just prescription drugs. There is 
no exemption for HDHPs, and the Tennessee Insurance Division has not addressed the 
conflict.

- West Virginia. Effective Jan. 2020, West Virginia HB 2770 requires insurers and pharmacy 
benefit managers to include any third-party payments toward an insured?s total cost-sharing 
requirements. There is no exemption for HDHPs, and the Office of the Insurance 
Commissioner has not addressed the conflict.

Four other states have similar laws, yet state that they apply to the extent permitted by federal law. 
This is believed to mean HDHPs do not need to comply with the state law to the extent that it would 
render an individual ineligible to contribute to an HSA.

- Georgia. Effective in 2020, Georgia HB 946 requires pharmacy benefit managers to include 
any third-party payments, discounts or product vouchers for prescription drugs when 
calculating an individual?s out-of-pocket maximum, deductible or copayment responsibility, 
unless the drug has a generic equivalent or the individual obtained prior authorization. 
However, the law states that if any provision is inconsistent or conflicts with federal law, the 
federal law will apply.

- Kentucky. Effective Jan. 1, 2022, Kentucky SB 45 prohibits health plans and pharmacy benefit 
managers from excluding cost-sharing amounts covered by coupons, discounts or vouchers 
when calculating a participant?s total cost sharing. However, the Kentucky Department of 
Insurance stated that the requirement only applies to the extent permitted by federal law, and 
does not apply to HDHPs when paired with an HSA.

- Louisiana. Effective June 21, 2021, Louisiana SB 94 requires issuers to include any third-party 
payments in a participant?s cost sharing. However, the law provides that it should be applied 
only to the extent permissible under applicable law.

- Virginia. Effective Jan. 1, 2020, Virginia HB 2515 requires carriers to include any third-party 
payments in an enrollee?s out-of-pocket maximum or cost-sharing requirement. However, the 
law states that it should only be applied to the extent permitted by federal law and regulation.
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https://www.capitol.tn.gov/Bills/112/Bill/HB0619.pdf
https://www.capitol.tn.gov/Bills/112/Bill/HB0619.pdf
https://www.wvlegislature.gov/Bill_Status/bills_text.cfm?billdoc=HB2770%20SUB%20ENR.htm&yr=2019&sesstype=RS&billtype=B&houseorig=H&i=2770
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https://apps.legislature.ky.gov/recorddocuments/bill/21RS/sb45/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21RS/sb45/bill.pdf
https://insurance.ky.gov/ppc/Documents/2021-002%20New%20Legislation%20Bulletin.pdf
https://legiscan.com/LA/text/SB94/id/2418899/Louisiana-2021-SB94-Chaptered.pdf
https://legiscan.com/LA/text/SB94/id/2418899/Louisiana-2021-SB94-Chaptered.pdf
https://lis.virginia.gov/cgi-bin/legp604.exe?191+ful+HB2515ER+pdf
https://lis.virginia.gov/cgi-bin/legp604.exe?191+ful+HB2515ER+pdf
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BUSINESSES SEEK TO PROVIDE 
ABORTION TRAVEL BENEFITS IN 
LIGHT OF POTENTIAL SUPREME 
COURT DECISION

PUBLISHED: MAY 18, 2022 

Seyfarth Synopsis:  In light of recent state-level trends, businesses have 
begun exploring avenues to assist employees in states with restrictive 
abortion laws with travel to nearby states to receive abortion services.  
In implementing these programs, employers should consider the 
various ERISA and tax code-related provisions that may impact design.

In recent years, various state efforts to impose more restrictive abortion 
laws were blocked by the courts because they were found to violate 
U.S. Supreme Court precedent established in Roe v. Wade and Planned 
Parenthood v. Casey.  Two recent developments have changed the 
landscape in certain states:

- On September 1, 2021, Texas SB 8 went into effect, offering a 
$10,000 reward to any person who successfully sued another 
individual who performed or facilitated an abortion. The U.S. 
Supreme Court declined to block the law?s implementation.  
While the law is being challenged in many other venues, its 
unique enforcement scheme has slowed judicial review and it 
remains in effect today. 

- On May 2, 2022, Justice Samuel Alito?s draft majority opinion 
in Dobbs v. Jackson Women?s Health Organization was leaked 
to the public, suggesting that the Court intends to overrule Roe 
and Casey, permitting each state to independently determine 
whether to ban or restrict abortion services. At issue in the case 
was Mississippi?s ?Gestational Age Act,? which would generally 
ban all abortions after 15-weeks? gestation.  
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Employers implementing a 
travel benefit for abortion 
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closely monitor state law 
developments. 



15

While the draft majority opinion has no immediate legal impact unless and until issued (likely in late 
June), the signal from the opinion, combined with the currently-in-force Texas law, has led many 
employers with employees in states that have (or will) restrict abortion services to consider whether 
and to what extent they can assist employees in those states.  

OVERVIEW OF STATE ABORTION LAWS
Aside from the currently-in-force Texas law, 12 other states have so-called ?trigger? laws that could 
immediately restrict or prohibit abortion services in the event of a Supreme Court ruling overturning 
Roe.  As of date of publication, those include:

- Idaho
- Wyoming
- North Dakota
- South Dakota
- Utah
- Oklahoma

Several other states are moving forward legislation in anticipation of the Supreme Court?s ruling this 
summer.  Notably, on May 3, Oklahoma signed into law a Texas-style private enforcement right of 
action against abortion providers, and other states are considering similar legislation.

These restrictions take a variety of forms, from imposing shorter timeframes to receive abortion 
services following conception, to outright bans on abortions.  Some of the laws are enforced in a 
so-called ?bounty-style? format where individual citizens can sue persons who assist in facilitating 
abortions.  Others allow for governmental enforcement (with both civil and criminal sanctions).  Some 
state laws would propose banning both abortion procedures as well as shipment of abortifacient drugs 
to residents within the state. 

At present, we are not aware of any states that would limit or restrict travel out of the state to receive 
abortion services, but at least one state, Mississippi, is considering such a measure. 

This is merely a summary of the current state of affairs, which is constantly evolving.  For more 
up-to-date information, you can visit The New York Times? state tracker.

DESIGN OF EMPLOYER PROVIDED ABORTION TRAVEL BENEFITS
While issues continue to arise as employers explore how to structure an employee travel benefit, there 
are, we believe, a few key categories of concern:
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- Missouri
- Arkansas
- Kentucky
- Tennessee
- Louisiana
- Mississippi

https://www.nytimes.com/2022/05/04/upshot/polling-abortion-states.html
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https://www.nytimes.com/2022/05/04/upshot/polling-abortion-states.html
https://www.nytimes.com/2022/05/04/upshot/polling-abortion-states.html
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ERISA PREEMPTION
Many employer health plans provide coverage or reimbursement for abortion-related services 
(including abortifacient drugs) in some form.  In light of the Texas law and proposed laws that would 
prohibit shipping abortifacient drugs to employees in certain states, some employers have asked 
whether they could face potential liability based on services covered under their health plans. 

At present, the abortion laws ?on the books? only restrict coverage for abortion services provided 
within the state at issue.  We are not aware of any laws that would restrict or limit a plan that assisted 
an employee with interstate travel to receive abortion services.  Even so, we are aware of at least one 
state that is considering passing a law that would impose liability on any party assisting a resident 
with travel to another state to receive abortion services.  And in light of the draft language in the 
Supreme Court opinion, more states may feel emboldened to go even further. 

Generally, ERISA preempts state laws that ?relate to? any ERISA plan.  However, ERISA will not 
preempt state laws that only have an indirect impact on ERISA plans.  A number of lower court and 
Supreme Court decisions have outlined the scope of ERISA preemption.  Here, the analysis is primarily 
driven by the following decisions:

- Gobeille v. Liberty Mutual Ins., 136 S.Ct. 936 (2016).  In Gobeille, the Supreme Court reviewed 
a Vermont database reporting law that required plans to keep records and report certain 
information to the state, which was developing an ?all-payer? database.  There, the Court held 
that the state law was preempted by ERISA because it ?impose[d]  duties that are inconsistent 
with the central design of ERISA, which is to provide a single uniform national scheme for the 
administration of ERISA plans without interference from laws of the several States.?  The Court 
further noted that such requirements, if imposed in various jurisdictions, could ?create 
wasteful administrative costs and threaten to subject plans to wide-ranging liability.?

- Rutledge v. Pharmaceutical Care Management Association, 2020 WL 7250098 (2020).  
More recently, the Supreme Court in Rutledge upheld an Arkansas law requiring pharmacy 
benefit managers (including PBMs for self-funded ERISA plans) to reprice claims for 
prescription drugs at certain established levels, and to offer a unique appeals process for 
pharmacies disputing their reimbursement levels.  In upholding the law, the Court noted that 
?ERISA does not preempt state rate regulations that merely increase costs or alter incentives 
for ERISA plans without forcing plans to adopt any particular scheme of substantive coverage.?

There is an argument that state abortion laws are more similar to the Vermont law that was found to 
be preempted in Gobeille than the PBM law that was upheld in Rutledge.  Similar to the Vermont law 
in Gobeille which imposed a duty on plans that was inconsistent with the design of ERISA to provide a 
uniform national scheme without the interference of laws from several states, state abortion laws 
could potentially require a plan to be administrated in a different manner in each state.  Moreover, 
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unlike the Arkansas law in Rutledge, state abortion laws do not seek to merely alter costs and 
incentives, but rather impose a substantive plan design restrictions.  Notably, however, the abortion 
laws at issue here do not mention employer health plans. 

One caveat to the strength of the preemption argument is that it is unclear if the Court in Rutledge 
upheld the law because it viewed the law as substantively different than the Court in Gobeille, or if the 
Rutledge ruling presents a fundamental shift in the Court?s preemption jurisprudence.  Additionally, 
the Court?s make-up has changed since Rutledge and Gobeille.  Given that ERISA preemption is not a 
doctrine that breaks clearly along ideological lines, it is difficult to predict how the new Justices may 
view the scope of ERISA preemption.  We should also note that ERISA contains a ?savings clause? that 
allows states to regulate fully-insured health plans.  So employers offering a fully-insured health plan 
in a state with abortion restrictions may have fewer coverage options. 

Moreover, ERISA does not preempt criminal laws.  At present, given that Roe remains on the books, 
there are no enforceable criminal laws that relate to abortion services (at least with respect to the 
attempted application to an organization aiding and abetting the provision of abortion services).  Even 
so, there are a number of legislative proposals as well as pre-Roe laws that could go into effect if the 
Supreme Court were to overturn Roe (so-called ?trigger laws?). Notably, certain of these laws would 
purport to extend to persons ?aiding or abetting? the provision of abortion services or ?persuading? a 
person to receive abortion services. These include Alabama (aiding and abetting), as well as North 
Carolina, South Dakota and Arizona (persuading).  It is also important to understand in this regard 
that these trigger laws are, in most instances, decades old.  It is unclear whether they would 
immediately go into effect post-Roe or if further action would be required. Moreover, some of these 
states have governors who may resist enforcement of such laws (although it is unclear whether they 
have the authority to limit enforcement by state officials). Further, given that most of these laws have 
not been enforced ever, or at a minimum, in the modern era, it?s unclear whether and to what extent 
state officials would attempt to prosecute an employer for offering a travel benefit that is used to 
receive abortion services.

SCOPE OF ELIGIBILITY
Generally, and as described below in ?Emerging Trends,? most employers are currently considering 
offering some form of travel reimbursement for employees in states impacted by current or future 
laws restricting abortion services.  One immediate question that employers should consider is 
whether this benefit will only be offered to participants in the employer?s health plan, or if it will be 
made available to the employer?s entire workforce. 

Generally speaking, employer-sponsored ?group health plans? are subject to a host of federal 
mandates, including the requirements that the benefit (i) cover a pre-defined list of preventive care 
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services and (ii) impose no annual or lifetime dollar limits.  To the extent an employer-sponsored 
abortion services travel benefit were to be considered a ?group health plan,? it likely could not be 
offered on a stand-alone basis without running afoul of these federal guidelines. 

At the outset, we should note it is unclear whether reimbursement for travel relating to abortion 
services would even constitute an ERISA benefit, let alone a group health plan.  On the one hand, the 
tax code would permit, the benefit to be provided under health plan on a tax-free basis or reimbursed 
through an HRA or health FSA (as described in greater detail below).  On the other hand, a benefit is 
only a group health plan to the extent it provides ?medical care,? and viewed narrowly, travel expenses 
are typically not medical care.  

Assuming, for the sake of argument, that the DOL would view a travel reimbursement benefit as a 
group health plan, we believe there are several options for employers who seek to offer a more 
broad-based benefit:

- Integrated HRA. DOL guidance would permit employers to offer a stand-alone health 
reimbursement arrangement (HRA), but only if that HRA is deemed to be ?integrated? with 
another health plan.  Generally, that guidance would allow an employer to offer a stand-alone 
HRA to its employees as long as those employees (i) were offered the employer?s coverage, 
(ii) declined that coverage, (iii) were enrolled in other group coverage (g., coverage through a 
spouse?s plan), and (iv) were permitted to opt-out of the HRA at least annually. 

- Expand Scope of Coverage. A broad-based travel benefit would be less likely to be viewed as a 
group health plan providing medical care (even if some employees were to take advantage of 
the benefit for medically necessary care).  Employers may want to impose some guardrails 
regarding how the benefit may be used, but employers should be aware that the closer the 
benefit is tied to medically necessary care, the greater the likelihood that it would be viewed as 
an ERISA benefit.  A less direct form of restriction might limit the scope of the benefit to 
wellness-related travel, including travel for general health and wellbeing.

- Standalone Telehealth. Telehealth is viewed by the DOL as a ?group health plan?, meaning it is 
subject to the same restrictions under federal law noted above and typically could not be 
offered on a stand-alone basis.  That said, during the COVID-19 pandemic the DOL relaxed 
these restrictions and temporarily exempted telehealth from most Affordable Care Act?s 
mandates (including the preventive service requirement).  The exemption continues through 
the end of the plan year beginning before the end of the Public Health Emergency (PHE).  The 
PHE was renewed in April and is currently set to expire in mid-July, unless further extended.  
The DOL has advised, however, that it will offer plans a 60 day advanced notice before 
allowing the PHE to expire, so it is looking increasingly likely that it will be extended further, at 
least through mid-October. While the PHE remains in effect, employers might consider 
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 offering a broad-based telehealth benefit, which would allow employees in most places to
access medical consultation and potentially to receive a prescription for abortifacient drugs.  
We do note, however, some states currently ban telehealth for medication abortions by 
requiring an in-person element or prohibit the shipment of abortifacient drugs to residents 
within the state.  So, this option may be limited in its effectiveness. 

- Employee Assistance Program (EAP). DOL guidance exempts certain ?excepted benefits? from 
most federal mandates.  For a benefit to qualify as an EAP excepted benefit: (i) the EAP cannot 
provide ?significant benefits in the nature of medical care?; (ii) the EAP cannot be coordinated 
with benefits under a group health plan; and (iii) benefits under the EAP cannot be financed by 
another group health plan.  Unlike the standalone telehealth option outlined above, the 
excepted benefit guidance is not tied to the COVID-19 pandemic.  Additionally, an EAP can be 
provided to a broader employee population than those employees who participate in the 
employer?s medical plan.  Arguably, if a program is structured to provide only travel benefits it 
could qualify as an EAP, meaning it would be exempt from various group health plan 
mandates.     

- Taxable Benefit. Employers may also choose to reimburse travel on a post-tax basis either 
under the plan or outside of the plan.  Providing such reimbursements on a post-tax basis 
provides greater flexibility on what expenses may be reimbursed, and makes the benefit 
appear less related to medical care (which can always be provided on a tax-free basis)

HIPAA PRIVACY CONSIDERATIONS
- Whether for tax reasons (described below) or otherwise, we assume most employers will 

attempt to put some form of guardrails around any travel benefit and will seek substantiation 
of their employees? expenses.  To offer the benefit on a tax-free basis, it seems as though such 
substantiation would actually be required.  To the extent an employer is offering the benefit 
outside of its ERISA plan, that creates an unusual situation where an employer is soliciting 
individually identifiable medical information from employees, but because it is not in 
connection with a health plan, it could be viewed as outside of the scope of HIPAA privacy 
protections (although other privacy laws could still apply).  For purposes of preserving an 
ERISA preemption argument, and to bring the data collection into the HIPAA privacy fold, 
many employers may instead pursue one of the approaches outlined above that integrate the 
benefit into the employer?s medical plan or into its health plan more broadly. 

HSA IMPACT
An employee enrolled in a High Deductible Health Plan (HDHP) cannot be covered by a plan that 
covers or subsidizes medical services (other than preventive services, like the flu vaccine) before 
satisfying his/ her deductible.  If services are covered before the deductible is met, the plan will fail to 
be a HDHP, rendering the covered person ineligible to make tax-favored contributions to a health 
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savings account (HSA) for that year.  Depending on how an employer?s travel benefit is structured (as 
discussed above), employers may want to require that employees in an HDHP satisfy their deductible 
prior to receiving reimbursement for travel costs relating to abortion services.  More guidance from 
the IRS on this issue would be welcome. 

TAX CONSIDERATIONS
Many employer plans already include a travel benefit for the employee (and, in some instances a 
guest) related to the provision of certain medical procedures or services that cannot be obtained near 
where the employee resides, or to direct the employee to certain network providers or ?centers for 
excellence?.  Travel benefits may, depending on the employer plan, cover the cost of reasonable travel 
expenses, including limited reimbursement for lodging and meals (if certain criteria are met).  

Such coverage may potentially be provided on a tax-free basis so long as travel is ?primarily for and 
essential to? receiving medical care.  In limited circumstances, and subject to restrictions on the 
amount of reimbursement, tax-free coverage might be able to be provided for lodging, meals, and for 
parents traveling with a child.  Similarly, such qualifying expenses could be reimbursed under a health 
flexible spending account, a health reimbursement account, or a health savings account. 

Notwithstanding the foregoing, employers should be aware that Code Section 213(d) (which generally 
defines what benefits may be provided on a tax-free basis under health plans, including flexible 
spending accounts) generally excludes amounts expended for illegal operations or treatments.  For 
these purposes, the IRS usually looks to the laws in effect where a service was received or procured.  In 
general, this should not impact employers who are assisting employees in traveling to states where 
abortion is permitted, but it could restrict tax-free reimbursement for services received in any state 
where abortion is illegal. 

EMERGING TRENDS
While more reports of companies offering travel-related abortion benefits are emerging daily, we are 
summarizing below a few of the programs that seem to be emerging in the marketplace. These 
include:  

- Broad-Based Travel-Benefit (within medical plan).  Many employer plans already provide some 
form of travel benefit (usually associated with Centers of Excellence, or to address network 
gaps).  Given the existing framework and administrative process (usually outsourced to the 
plan?s third-party administrator), a number of employers appear to be expanding this benefit 
to cover abortion services.  While some employers are narrowly expanding the scope, others 
are extending the travel benefit to cover all circumstances where an employee would be  
unable to receive covered medical services due to restrictions or limitations under state law,   
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or due to network or provider access issues.  The benefits of this approach are twofold: (i) as 
states move to restrict or limit services for gender-affirming care, the travel benefit could 
mitigate the impact on transgender employees/dependents, and (ii) a generic travel benefit is 
more benign and could be less likely to trigger civil penalties, criminal penalties, or other forms 
of retribution. 

- Travel Benefit (outside of medical plan). While less common due to the complications noted 
above, some employers also appear to be rolling out a travel benefit outside of their medical 
plan.  We have seen employers structure this under an EAP framework to preserve the 
tax-preferred nature of the benefit while attempting to avoid creating a group health plan 
subject to federal mandates.  Employers who are establishing this as a stand-alone EAP will 
need to address the ever-present challenge of how to address the application of COBRA.

- Support Foundation. Many employers already maintain some form of employee relief fund.  
Historically these funds have existed to assist employees going through financial or medical 
hardship.  While the structure of these types of programs are beyond the scope of this alert, 
the benefit to this approach is that it creates an entity that is separate an legally distinct from 
the employer to mitigate some of the concerns raised above.   

- Review of Impacted Benefits.  The potential changes in abortion law have also caused some 
employers to revisit the underlying medical services in their health plan.  Not all health plans 
cover elective abortions, so some employers are now adding that benefit.  Moreover, 
employers are revisiting the design and parameters of their prescription drug benefit in light of 
some of the proposed laws restricting mailing of such drugs to residents of certain states.  
Also of note, many employers are revisiting their infertility benefit offering.  While still 
uncertain, the language of some state ?trigger? laws would impose liability for termination of 
any fertilized egg/embryo ?  a relatively common outcome following a successful IVF 
procedure.

- Relocation Benefit. While less common, some companies are considering offering a relocation 
benefit, reimbursing employees for the cost of moving to another state.  While this type of 
benefit could be offered on a tax-free basis in past years if certain requirements were met, the 
Tax Cuts and Jobs Act suspended the preferred tax treatment for employer-provided 
relocation reimbursement through 2025.

Employers implementing a travel benefit for abortion services should continue to closely monitor state 
law developments, as well as federal guidance which could serve to expand or restrict the scope of 
permissible coverage.

The above information does not constitute advice. Always contact your employee benefits broker or 
trusted adviser for insurance-related questions. 
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WELLNESS PROGRAMS STILL AWAIT 
EEOC RULES WHILE CASES 
CONTINUE

PUBLISHED: JUNE 30, 2022 

As a reminder for employers with wellness programs, the EEOC still has 
not replaced the final rules that were proposed ? and then suspended ? 
last year in 2021.

This means that there still is not a clear definition of what it means to 
have a ?voluntary wellness program?. Whether an employer-sponsored 
wellness program is deemed voluntary or not is still in the eyes of the 
beholder ? your employees.

It?s important to work with your legal counsel, an insurance broker?s 
wellness consultant like our team here at Hylant, or an attorney like 
Barbara Zabawa who runs the Center for Health and Wellness Law.

EMPLOYER WELLNESS PROGRAM LAWSUITS TO WATCH 
AND TAKE NOTE

Kwesell v. Yale University

You may recall the case of Kwesell v. Yale University which involved 
Yale University?s ?Health Expectations Program?. Their wellness 
program design allegedly violated federal statutes because it required 
some 6,000 union employees at Yale and their spouses to either 
participate in its employee wellness program or pay a weekly opt-out 
fee. By charging some employees $25 per week ($1,300 annually) if 
they did not participate in the wellness program? which required 
employees to receive medical screenings and share the results with 
Yale?s health care providers? the suit alleged that Yale violated the 
Americans with Disabilities Act (ADA) and the Genetic Information 
Nondiscrimination Act (GINA), according to the Yale employees that 
filed for the lawsuit.
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Under the settlement agreement, Yale said they would stop collecting the opt-out fees and would 
change its practices regarding the transfer of health data in connection with the program.

Williams, et. al v. City of Chicago

The latest case, which was filed in federal court in 2020, involves employees of the City of Chicago in 
Williams, et. al v. City of Chicago.  Unionized City of Chicago employees sued the City of Chicago, as 
their employer, as well as their union, for supposedly forcing them to participate in a wellness program 
that includes health information collection through biometric screenings and health assessment 
questionnaires.

The case is quite complex and involves allegations of not only violating the Americans with Disabilities 
Act (ADA) and the Genetic Information Discrimination Act (GINA), but also federal Racketeering and 
Conspiracy claims, breach of fiduciary duty claims against union leaders, and a request for accounting 
claim. The request for accounting claim asks the court to require the defendants to account for how 
the City of Chicago has used the penalty funds it has collected from employees who have not 
participated in the wellness program.

The City of Chicago?s wellness program is called the ?Chicago Lives Healthy Wellness Program? and 
has been in place since 2012. The employees state that they were required to complete a biometric 
screening and examination or pay a $25.00/ month penalty which would be deducted from their 
bi-weekly paycheck. The complaint alleges that the penalty also applied if an employee?s spouse or 
partner did not participate in the wellness program, increasing the total penalty to $50.00 per 
biweekly paycheck, or $1,200 per year. Some employees complained that the potential financial 
penalties caused them mental stress linked to the fear of losing their jobs if they refused to participate 
in the wellness program. Other employees stated that they felt the program is too intrusive and 
infringed on their right to privacy.

The employees allege that about 85% of the employees and spouses enrolled in the wellness program 
only because of the threat of financial penalties. As a result, those employees have had their personal 
health information shared with numerous companies without their knowledge or consent. The 
remaining employees and spouses who did not participate in the wellness program have expressed 
concern that their employer has collected $1.9 million in non-participation charges.

The status as of now is that the City of Chicago filed its reply brief to its Motion to Dismiss on May 9, 
2022. Now, the parties must wait for the Northern District of Illinois court to decide the motion.
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EEOC RULES AND HOPE FOR UPDATES SOON
We believe there may finally be EEOC guidance issued sooner than later. One of the current EEOC 
seats will become vacant on July 1, 2022. President Biden has nominated Kalpana Kotagal to fill this 
spot, yet confirmation is stalled in the Senate. The EEOC General Counsel position is also vacant, and 
more recently Biden announced his intent to nominate Karla Gilbride to fill this spot.  Once these 
spots are filled, it is believed the EEOC will issue wellness guidance relatively soon (which could be 
6-12 months or more).  

LESSONS WE CAN LEARN
While we await more guidance from the EEOC, it?s important to take note that any employer with a 
workplace wellness program should recognize that some employees are willing to file lawsuits against 
employers who collect health information through workplace wellness programs. The overarching 
theme in all the lawsuits related to this topic to date is that employees felt like employers were 
violating their privacy when collecting health information and tying incentives to activities attached to 
collecting said health information.

Now more than ever, employers should be regularly reviewing their wellness program design for 
compliance with various laws with an expert and also ensure employees do not view the program as 
coercive or involuntary. Please reach out to your Hylant health strategist to review your wellness 
program design if you have questions or concerns.
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FEDERAL GOVERNMENT RESPONSE 
TO DOBBS BEGINS TO TAKE SHAPE

PUBLISHED: JULY 19, 2022 

As we have been covering, the Supreme Court has overturned Roe v. 
Wade in their Dobbs v. Jackson Women?s Health Organization, leaving 
it to states to regulate access to abortion in their territory. The Biden 
Administration?s response to the overturning of Roe v. Wade in Dobbs 
v. Jackson Women?s Health Organization is taking shape and it has 
directed the Federal governmental agencies to look at what they can 
and should do to protect women?s health and privacy. Over the last few 
weeks, those agencies have been weighing in.

Initially, during the week of June 27th, we saw the following agency 
activity:

- Tri-Agency Guidance re Contraceptive Coverage: On June 
27th, the agencies responsible for enforcing the provisions of 
the Affordable Care Act (ACA) ?  the Departments of Health 
and Human Services, Labor, and Treasury ?  issued a letter 
directed to health plans and insurers ?reminding? them that 
group health plans must cover, without cost-sharing, birth 
control and contraceptive counseling for plan participants. They 
note that they are concerned about a lack of compliance with 
this mandate, and that they will be actively enforcing it.

- HHS Guidance re HIPAA Privacy: Shortly after, HHS issued 
guidance regarding the privacy protections offered by HIPAA 
relating to reproductive health care services covered under a 
health plan, including abortion services. This guidance reminds 
covered entities that HIPAA permits, but may not require, 
disclosure of PHI when such disclosure is required by law, for 
law enforcement purposes, or to avert a serious threat to health 
or safety. The guidance described the following disclosure 
scenarios, without an individual authorization, as breaching 
HIPAA?s privacy obligations:
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- ?Required by Law?: An individual goes to a hospital emergency department while 
experiencing complications related to a miscarriage during the tenth week of 
pregnancy. A hospital workforce member suspects the individual of having taken 
medication to end their pregnancy. State or other law prohibits abortion after six 
weeks of pregnancy but does not require the hospital to report individuals to law 
enforcement. Where state law does not expressly require such reporting, HIPAA 
would not permit a disclosure to law enforcement under the ?required by law? 
provision.

- ?For Law Enforcement Purposes" : A law enforcement official goes to a reproductive 
health care clinic and requests records of abortions performed at the clinic. If the 
request is not accompanied by a court order or other mandate enforceable in a court 
of law, HIPAA would not permit the clinic to disclose PHI in response to the request.

- ?To Avert a Serious Threat to Health or Safety" : A pregnant individual in a state that 
bans abortion informs their health care provider that they intend to seek an abortion in 
another state where abortion is legal. The provider wants to report the statement to 
law enforcement to attempt to prevent the abortion from taking place. However, 
HIPAA would not permit this as a disclosure to avert a serious threat to health or 
safety because a statement indicating an individual?s intent to get a legal abortion, or 
any other care tied to pregnancy, does not qualify as a serious an imminent threat to 
the health and safety of a person or the public, and it generally would be inconsistent 
with professional ethical standards.

On Friday, July 9th, the Biden administration issued an ?Executive Order on Protecting Access to 
Reproductive Healthcare Services.? The Executive Order creates the Interagency Task Force on 
Reproductive Healthcare Access and instructs different agencies in broad brushstrokes in at least 
three areas:

- Access to Services: The Secretary and Health and Human Services is to identify possible ways 
to:

- protect and expand access to abortion care, including medication abortion, and other 
reproductive health services such as family planning services;

- increase education about available reproductive health care services and 
contraception;

- ensure all patients receive protections for emergency care afforded by law.

The Secretary of Health and Human Services is directed to report back to the President in 30 days on 
this point.
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- Legal Assistance: The Attorney General and Counsel to the President will encourage lawyers 
to represent patients, providers and third parties lawfully seeking reproductive health services.

- Physical Protection: The Attorney General and Department of Homeland Security will 
consider ways to ensure safety of patients, providers, third parties, and clinics, pharmacies and 
other entities providing reproductive health services.

- Privacy and Data Protection: Agencies also will consider ways to: address privacy threats, 
e.g., the sale of sensitive health-related data and digital surveillance, protect consumers? 
privacy when seeking information about reproductive health care services, and strengthen 
protections under HIPAA with regard to reproductive healthcare services and patient-provider 
confidentiality laws.

It did not take long for the agencies to respond:

- On Monday, July 11th, in a letter to health care providers, HHS Secretary Xavier Becerra said 
that the federal Emergency Medical Treatment and Active Labor Act requires health care 
providers to stabilize a patient in an emergency health situation. Given the Supremacy Clause 
of the Constitution, that statute takes precedence over conflicting state law. As a result, that 
stabilization treatment could include abortion services if needed to protect the woman?s life.

- Also on Monday, the Federal Trade Commission announced that it is taking action to ensure 
that sensitive medical data, including location tracking data on electronic applications, is not 
illegally shared. The FTC gave several examples of existing enforcement activity and noted it 
will aggressively pursue other violations.

We are certain to see more responses to the Executive Order and will update this space. Should you 
have any questions, please contact your Seyfarth attorney. We will continue to monitor and provide 
updates as developments unfold. 

Material shared in partnership with Seyfarth Shaw.
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FINAL RULE IMPLEMENTS BAN ON 
SURPRISE MEDICAL BILLING

PUBLISHED: SEPTEMBER 2, 2022 

On Aug. 19, 2022, the Departments of Labor (DOL), Health and Human 
Services (HHS), and the Treasury (Departments) jointly released a final 
rule implementing the ban on surprise medical billing under the No 
Surprises Act (NSA), which was enacted as part of the Consolidated 
Appropriations Act, 2021 (CAA). This rule finalizes two interim final 
rules released in July 2021 and September 2021, with certain changes 
related to the independent dispute resolution (IDR) process that has 
been the subject of ongoing litigation.

The Departments also released FAQs on NSA implementation in 
conjunction with the final rule that provide more detail on the surprise 
medical billing ban.

SURPRISE MEDICAL BILLS
Surprise medical bills occur when patients unexpectedly receive care 
from out-of-network providers (for example, treatment at an 
in-network hospital involving an out-of-network doctor). Patients often 
cannot determine the network status of providers during treatment to 
avoid additional charges and, in many cases, are not involved in the 
choice of the provider at all.

OVERVIEW OF THE FINAL RULES
The final rule is generally intended to make certain medical claims 
payment processes more transparent and clarify the process for 
providers and health insurers to resolve their disputes. It:

- Implements certain disclosure requirements related to 
information that group health plans and health insurance 
issuers offering group or individual health coverage must share 
about the qualifying payment amount (QPA) (generally, the 
health plan?s median contract rate for the item or service in the
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geographic area);
- Finalizes certain changes related to the federal IDR process in light of ongoing litigation; and
- Requires plans and issuers to disclose additional information in situations where they change a 

provider?s billing code to one of lesser value (lowering the payment to the provider).
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IRS REVISES AFFORDABILITY AND 
MINIMUM VALUE DEFINITIONS

PUBLISHED: OCTOBER 20, 2022 

On October 13, 2022, the IRS published a final rule that changes how 
affordability and minimum value are determined for family members of 
an employee. As a result, more individuals are likely to become eligible 
for premium tax credits (PTC) for coverage purchased through a Health 
Insurance Exchange.

BACKGROUND
Under the Affordable Care Act (ACA), individuals who do not have 
access to health care that is considered both affordable and minimum 
value may qualify for a PTC to purchase coverage through a Health 
Insurance Exchange. , both affordability and minimum value are 
determined based on the coverage available to the employee, without 
regard to the coverage offered to family members. If the coverage 
available to the employee is of minimum value, and the cost of self-only 
coverage does not exCurrentlyceed 9.5% (as adjusted annually) of 
household income, then no one in the family is eligible for a PTC. This is 
often referred to as the ?family glitch.?

REVISED DEFINITION OF AFFORDABILITY
These rules do not change how affordability is measured as it relates to 
an employee. If the cost of self-only coverage does not exceed 9.5% (as 
adjusted annually) of household income, then the coverage would be 
considered affordable for the employee.

However, the proposed rules add a separate test to determine whether 
family members may be eligible for a premium tax credit. If the amount 
an employee would have to pay for family coverage (without deducting 
the employee portion) exceeds 9.5% (as adjusted annually) of 
household income, then the coverage would not be considered  
affordable for the family members, and they could be eligible for a PTC 
to purchase coverage through a Health Insurance Exchange. 
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REVISED DEFINITION OF MINIMUM VALUE
These rules do not change how minimum value is determined for employees. Whether or not a plan 
provides minimum value to an employee will continue to be based only on the coverage provided to 
the employee, without regard to the coverage provided to family members.

The final regulations add a minimum value rule for family members of employees based on the 
benefits provided to the family members. However, since virtually all employer plans offer the same 
coverage to family members as to employees, the impact of this change is expected to be minimal.

IMPACT TO EMPLOYERS
This rule does not affect the employer mandate rules applicable to large employers, because the 
definitions of affordability and minimum value are not changing as it relates to employees. The 
employer mandate requires large employers to offer coverage that is affordable and of minimum value 
to their full-time employees, and at least minimum essential coverage to their full-time employees? 
dependents. The coverage provided to dependents does not need to be considered affordable nor of 
minimum value in order to avoid a penalty.

The IRS has stated the employer reporting requirements are not affected, and they do not intend to 
make changes to Form 1095-C to require any additional data elements from employers.

However, employers could see some employees opting out of family coverage and instead enrolling in 
employee-only coverage through the  plan and covering their dependents through the Exchange with a 
PTC. Additionally, employers could get asked to provide family contribution information relative to 
those employees seekingemployer a PTC for their dependents.

APPLICABILITY DATE 
The changes apply beginning January 1, 2023.
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ADDITIONAL SECTION 125 MIDYEAR 
CHANGES PERMITTED

PUBLISHED: OCTOBER 21, 2022 

Last week the IRS issued Notice 2022-41 in connection with the revised 
definitions of affordability and minimum value. As a result of these 
revised definitions, more individuals ? particularly, family members of 
an employee ? are likely to become eligible for premium tax credits for 
coverage purchased through a Health Insurance Exchange. Notice 
2022-41 permits employees to elect out of family coverage into 
self-only coverage prospectively, provided certain conditions are met.

NEW PERMITTED ELECTION CHANGES
Section 125 plans may allow employees to prospectively revoke an 
election of family coverage under a group health plan provided the 
following conditions are satisfied:

- One or more dependents are eligible to enroll in the Exchange 
due to either the Exchange?s annual open enrollment period or 
due to qualifying for a special enrollment period; and

- The revocation corresponds to the intended enrollment of the 
dependent(s) in new coverage through the Exchange that is 
effective no later than the day immediately following the last 
day of the original revoked coverage. If the employee does not 
enroll in the Exchange, the employee must continue self-only 
coverage (or family coverage including one or more 
already-covered dependents) under the group health plan.

NEXT STEPS
Employers wishing to allow the new midyear election changes may 
need to amend their plans, depending upon how their plan is currently 
written. If the plan currently states that all permissible changes will be 
allowed, then no amendment is necessary. 
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In general, Section 125 amendments must be adopted on or before the last day of the plan year in 
which the change is made. However, the IRS is allowing additional time for employers wishing to adopt 
this change relative to plans that begin in 2023. Amendments for plans that begin in 2023 may be 
adopted at any time on or before the last day of the plan year that begins in 2024.
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PRESCRIPTION DRUG REPORTING 
DUE BY DECEMBER 27, 2022

PUBLISHED: DECEMBER 8, 2022 

A new transparency provision, enacted as part of the 2021 
Consolidated Appropriations Act, requires employer-sponsored health 
plans and health insurance issuers to annually report information about 
prescription drugs and healthcare spending to the federal government. 
This reporting process is referred to as the ?prescription drug data 
collection? (or ?RxDC report?).

The first RxDC report is due by December 27, 2022, and covers data for 
calendar years 2020 and 2021 (referred to as the reference years). 
Going forward, the annual deadline is June 1 of the calendar year 
immediately following the reference year. Therefore, the RxDC report 
for calendar year 2022 will be due June 1, 2023.

IMPACT ON EMPLOYERS
The RxDC reporting requirement applies to employer-sponsored group 
health plans, including fully insured plans and self-funded plans. 
However, account-based plans (such as HRAs) and excepted benefits 
are exempt from RxDC reporting. According to interim final rules, 
employers may use issuers, third-party administrators (TPAs), 
pharmacy benefit managers (PBMs) or other third parties to submit the 
RxDC reports on their behalf. Federal agencies have stated that, 
although employers can submit these reports on their own, they expect 
it will be rare for employers to do so.

ACTION STEPS
Most employers will rely on their TPAs, PBMs or issuers to provide the 
RxDC report for their health plans. Therefore, employers should reach 
out to these vendors to confirm that they will submit the RxDC reports 
for their health plans. Employers should also update their written 
agreements with these third parties to reflect this reporting 
responsibility. In addition, employers with self-funded plans should  
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monitor their TPA?s or PBM?s compliance with the RxDC reporting. Unlike fully insured plans, the legal 
responsibility for RxDC reporting stays with a self-insured plan even if its TPA or PBM agrees to 
provide the report on its behalf.

MORE INFORMATION
Additional information, including the RxDC reporting instructions, is available through the RxDC 
website.

Hylant held a live webinar on November 10, 2022 to discuss this topic. Click here to view the 
recording.
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HEALTH PLANS MUST PROVIDE 
PRICE COMPARISON TOOL FOR 2023

PUBLISHED: DECEMBER 9, 2022 

Beginning in 2023, group health plans and health insurance issuers 
must make an internet-based price comparison tool available to 
participants, beneficiaries and enrollees. The purpose of this tool is to 
provide consumers with real-time estimates of their cost-sharing 
liability from different providers for covered items and services, 
including prescription drugs, so they can shop and compare prices 
before receiving care. Upon request, plans and issuers also must 
provide this information in paper form or over the telephone.

COMPLIANCE DEADLINE
For plan years beginning on or after January 1, 2023, plans and issuers 
must make price comparison information available for 500 shoppable 
items, services and drugs. For plan years beginning on or after January 
1, 2024, price comparison information must be available for all covered 
items, services and drugs.

ACTION STEPS
Most employers will rely on their issuers or third-party administrators 
(TPAs) to develop and maintain the price comparison tool and provide 
related disclosures on paper or over the phone upon request.

FULLY INSURED PLANS
Employers with fully insured health plans should confirm that their 
issuer will comply with the price comparison tool requirements 
beginning with 2023 plan years and ensure this compliance 
responsibility is reflected in a written agreement.

SELF-FUNDED PLANS
Employers with self-funded plans should reach out to their TPAs (or 
other service providers) to confirm they will be in compliance by the 
deadline and update agreements to reflect this responsibility. In 
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addition, employers should monitor their TPAs? compliance with this requirement. Unlike fully insured 
plans, the legal responsibility for this tool stays with a self-funded plan even if its TPA agrees to 
provide the price comparison tool on its behalf.

MORE INFORMATION
More information, including the list of 500 items and services, is available through the Centers for 
Medicare and Medicaid Services.
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ACA REPORTING FURNISHING 
DEADLINES PERMANENTLY 
EXTENDED

PUBLISHED: DECEMBER 15, 2022 

On December 12, 2022, the IRS released a final rule that permanently 
extends the annual furnishing deadlines for Sections 6055 and 6056 
reporting under the Affordable Care Act (ACA). This rule makes 
permanent the furnishing deadline extension that has been provided for 
each prior year of ACA reporting. Specifically, the rule:

- Extends the due date for furnishing statements to individuals 
under Sections 6055 and 6056 by 30 days from January 31 
each year; and

- Provides additional penalty relief related to furnishing 
statements to individuals under Section 6055 for every year in 
which the individual mandate penalty is zero. Under this relief, 
employers would generally only have to provide Form 1095-B to 
covered individuals upon request.

The rule also provides that minimum essential coverage (MEC) does 
not include Medicaid coverage that is limited to COVID-19 testing and 
diagnostic services provided under the Families First Coronavirus 
Response Act (FFCRA).

Under the rule, the due date for filing forms with the IRS under Sections 
6055 and 6056 remains unchanged. This means that forms must 
generally be filed with the IRS by February 28 of the year following the 
calendar year to which the statement relates (or March 31, if filing 
electronically).

SECTIONS 6055 AND 6056 REPORTING
Sections 6055 and 6056 were added to the Internal Revenue Code 
(Code) by the ACA.

HYLANT 2022 COMPLIANCE | YEAR IN REVIEW 

Under the final rule, 
statements furnished to 
individuals will be timely if 
furnished no later than 30 
days after January 31 ? 
typically March 2 of each 
year.

https://www.federalregister.gov/public-inspection/2022-27212/information-reporting-health-insurance-coverage-and-other-issues
https://www.federalregister.gov/public-inspection/2022-27212/information-reporting-health-insurance-coverage-and-other-issues


39

- Section 6055 applies to providers of MEC, such as health insurance issuers and employers 
with self-insured health plans. These entities will generally use Forms 1094-B and 1095-B to 
report information about the coverage they provided during the previous year.

- Section 6056 applies to applicable large employers (ALEs)? generally, those employers with 
50 or more full-time employees (including full-time equivalents) in the previous year. ALEs 
will use Forms 1094-C and 1095-C to report information relating to the health coverage that 
they offer (or do not offer) to their full-time employees.

Individual statements (Forms 1095-B and 1095-C) were originally required to be furnished by January 
31 each year. Forms are generally required to be filed with the IRS by February 28 annually (or by 
March 31 annually, if filing electronically).

EXTENDED FURNISHING DEADLINES
The new rule provides an automatic extension of 30 days to furnish statements (Forms 1095-B and 
1095-C) to individuals under Sections 6055 and 6056. Because the extension is automatic, reporting 
entities would not need to formally request an extension from the IRS.

Under the final rule, statements furnished to individuals will be timely if furnished no later than 30 
days after January 31 of the calendar year following the calendar year to which the statement relates, 
i.e.  March 2. If the extended furnishing date falls on a weekend day or legal holiday, statements will be 
timely if furnished on the next business day.

IMPACT ON FILING DEADLINE
The proposed rule does not extend the due date for filing Forms 1094-B, 1095-B, 1094-C or 1095-C 
with the IRS. This due date remains February 28, if filing on paper, or March 31, if filing electronically. 
Because these due dates are unchanged, potential automatic extensions of time for filing information 
returns are still available under the normal rules by submitting Form 8809. Additional extensions of 
time to file may also be available under certain hardship conditions.

ALTERNATIVE METHOD OF FURNISHING UNDER SECTION 6055
The individual mandate penalty has been reduced to zero, beginning in 2019. As a result, an individual 
does not need the information on Form 1095-B in order to calculate the individual?s federal tax liability 
or file a federal income tax return. However, reporting entities required to furnish Form 1095-B to 
individuals must continue to expend resources to do so. 

For all years that the individual mandate penalty is zero, the rule provides an alternative manner for a 
reporting entity to furnish statements to individuals under Section 6055. Under this alternative  
manner of furnishing, the reporting entity must post a clear and conspicuous notice on its website 
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stating that responsible individuals may receive a copy of their statement upon request. The notice 
must include an email address, a physical address to which a request may be sent and a telephone 
number to contact the reporting entity with any questions. Reporting entities must generally retain the 
website notice until October 15 of the year following the calendar year to which the statement relates.

ALEs that offer self-insured health plans are generally required to use Form 1095-C, Part III, to meet 
the Section 6055 reporting requirements, instead of Form 1095-B. Self-insured ALEs may use this 
relief for employees who are enrolled in the ALE?s self-insured plan and who are not full-time 
employees of the ALE, as well as for non-employees (such as former employees) who are enrolled in 
the self-insured plan. However, ALEs may not use the alternative method of furnishing for full-t ime 
employees who are enrolled in the self-insured plan.

ELIMINATION OF GOOD FAITH TRANSITION RELIEF FROM PENALTIES
For each year of reporting prior to 2021, the IRS had provided transitional good-faith penalty relief for 
reporting entities that could show that they made good-faith efforts to comply with the information 
reporting requirements. However, the transitional good-faith relief from penalties for the reporting of 
incorrect or incomplete information on information returns or statements was not available for 
reporting for tax year 2021.

This good-faith relief was intended to be transitional to accommodate public concerns with 
implementing new reporting requirements under the ACA. These reporting requirements have now 
been in place for seven years, and the IRS has determined that transitional relief is no longer 
appropriate. Therefore, the IRS has finalized the discontinuance of the transitional good-faith relief 
after tax year 2020.

MEDICAID COVERAGE OF COVID-19 TESTING AND DIAGNOSTIC SERVICES
Prior guidance as a result of the COVID-19 pandemic has provided that Medicaid coverage that is 
limited to COVID-19 testing and diagnostic services under the FFCRA is not MEC under a 
government-sponsored program. As a result, an individual?s eligibility for this type of coverage does 
not prevent the individual?s eligibility for a premium tax credit.

The final rule adds Medicaid coverage for COVID-19 testing and diagnostic services to the health 
coverages listed in regulations that do not qualify as MEC under a government-sponsored program.
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SUBMISSION GRACE PERIOD    
ISSUED FOR RXDC REPORTING

PUBLISHED: DECEMBER 27, 2022 

The transparency provisions of the No Surprises Act require group 
health plans and health insurance issuers to report information on 
prescription drugs and health care spending to the Departments of 
Labor, Health and Human Services and the Treasury (Departments). 
This reporting process is referred to as the ?prescription drug data 
collection? (or ?RxDC report?), and it must be submitted by Dec. 27, 
2022.

SUBMISSION GRACE PERIOD
On December 23, 2022, the Departments released an FAQ stating that, 
for the 2020 and 2021 data submissions due by December 27, 2022, 
they will not take enforcement action with respect to any plan or issuer 
that uses a good faith, reasonable interpretation of the regulations and 
the RxDC reporting instructions in making its submission.

The Departments are also providing a submission grace period through 
January 31, 2023, and will not consider a plan or issuer to be out of 
compliance with these requirements provided that a good faith 
submission of 2020 and 2021 data is made on or before that date.

In addition, to facilitate the submission process, the Departments are 
providing clarifications and flexibilities with respect to reporting 
requirements for this data (e.g., allowing multiple submissions by the 
same reporting entity, email submission of certain data for certain plans 
and optional reporting for certain data), which are outlined in the FAQ.

EMPLOYER COMPLIANCE STEPS
Most employers will rely on their carriers, TPAs or other third parties to 
report prescription drug costs by the deadline. Employers should 
update their written agreements with these parties to reflect that  
responsibility and confirm they will timely submit the reports.
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PRE-DEDUCTIBLE TELEHEALTH 
COVERAGE PERMISSIBLE FOR TWO 
MORE YEARS

PUBLISHED: DECEMBER 29, 2022 

The Consolidated Appropriations Act, 2023 signed by President Biden 
on Friday, December 29, 2022 to avoid a government shutdown 
extends or reinstates the ability of high deductible health plans 
(HDHPs) to provide benefits for telehealth or other remote care 
services before plan deductibles have been met without jeopardizing 
health savings account (HSA) eligibility. This is applicable for plan years 
beginning in 2023 and 2024. As with prior telehealth relief, this 
provision is optional; HDHPs can continue to choose to apply any 
telehealth services toward the deductible.

BACKGROUND
HSA contribution rules strictly limit the types of health plan coverage 
that eligible individuals may have. As a general rule, telehealth 
programs that provide free or reduced-cost medical benefits prior to 
satisfying the HDHP deductible are disqualifying coverage for purposes 
of HSA eligibility.

However, the Coronavirus Aid, Relief and Economic Security Act 
(CARES Act) temporarily allowed HDHPs to provide benefits for 
telehealth or other remote care services before plan deductibles had 
been met, without jeopardizing plan participants? eligibility for HSA 
contributions. That relief was only applicable to plan years beginning 
before January 1, 2022, and therefore ended on December 31, 2021 for 
calendar year plans.

In March 2022 the Consolidated Appropriations Act, 2022 was 
enacted. This law allowed HDHPs to choose to waive the deductible for 
any telehealth services incurred from April 1, 2022 through December 
31, 2022 (regardless of plan year) without causing participants to lose 
HSA eligibility.
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The Latest Extension
The Consolidated Appropriations Act, 2023 provides that HDHPs with plan years beginning in 2023 
and 2024 are permitted, but not required, to waive the deductible for telehealth or other remote care 
services. For calendar year plans, this will align nicely as the most recent extension would have ended 
on December 31, 2022 and their 2023 plan year begins on January 1, 2023.

However, for non-calendar year plans, there will be a gap in the relief between January 1, 2023 until 
the first day of their plan year beginning in 2023 when the latest relief begins. Therefore, under 
non-calendar year plans, any telehealth services provided between January 1, 2023 and the first day of 
their 2023 plan must still be counted toward the HDHP deductible to avoid jeopardizing participants? 
eligibility for HSA contributions.
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